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NAEA ITPAKTUYECKOI'O PA3YMA B AHAJIMTNYECKOM ITPABOBOM TIO3UTUBU3ME KAK PE3YJ/IBTAT
IBOJIFOIINU TEOPUMU I10JIE3HOCTH

Hayunas crarbs

AHHOTa M

B cratbe wuccnenyercs rmpobsema I[IeHHOCTHOW HArlOJIHEHHOCTM TIO3UTUBUCTCKOTO TIPABOTMIOHMMAHUSl. ABTOPOM
OTMEUaeTCsl, UTO 3HAUUTEe/bHbIM TIOTEHLMaJIOM [Jjisi OTpefie/ieHusi L[eHHOCTHOTO COfep>KaHWs TpaBa BBICTYNW/IA TeOpHs
nojie3HocTy beHTama, ykasbiBaroiliasi Ha He0OXOJUMOCTh TpaBa OTBeUaTh KPUTEPUSM T0/Ie3HOCTHU U 3hdeKTuBHOCTU. [laHHas
YCTaHOBKAa Halll/la CBOE OTPa)KeHWe B psifie COBPEMEHHBIX aHAJMTHUeCKUX TIO3UTHMBUCTCKUX TeOpUd B paMKaxX WZeu
MpakTUYeCKOro pa3yMa WHJUBHUIOB. B COOTBETCTBHMU C TIOJOXKEHUSMUA S5TOM WAeU WHAWBUIBI CKIOHHBI TOJUYUHSTHCS
HOPMaTUBHOW CUCTeMe TOJbKO B TOM CJ/iydae, KOTJla OHA CO3/laeT pa3yMHble OCHOBaHUs AJIsl AeWCTBUM U MOZe/U ToBeJeHuMs,
OTBevarolye COLMAaAbHONW HeoOXxoaumMocTU. B pabote fenaeTcs BbIBOJ, UTO Takas YCTaHOBKA 00/1a/jaeT 3HAUYMTESbHBIM
TOTeHLMaoM Zijii (hOpMHUPOBaHUsI TTO3UTUBHOM aKCHUOJIOTHH, AOMOJHSIONeN (hopMa/bHO-IOpUuUecKre acrieKThbl TIPaBOBOM
CHCTEMBI.
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FOPUCTIPYAEHLIUS.

THE IDEA OF PRACTICAL REASONING IN ANALYTIC LEGAL POSITIVISM AS ARESULT OF THE
EVOLUTION OF UTILITY THEORY

Research article

Abstract

The article explores the problem of value content of positivist understanding of law. The author notes that Bentham's
theory of utility, indicating the need for the law to meet the criteria of utility and efficiency, has acted as a significant potential
for determining the value content of law. This attitude is reflected in a number of modern analytical positivist theories within
the framework of the idea of practical reason of individuals. According to this idea, individuals are inclined to obey a
normative system only when it provides reasonable grounds for action and patterns of behaviour that meet social necessity. The
work concludes that such an attitude has a significant potential for the formation of a positive axiology that complements the
formal-legal aspects of the juridical system.
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BBepenue

AXTyanbHBIM BOIIPOCOM TO3UTHUBUCTCKOM TNPABOBOM JOKTPHHBI OblIa U OCTaeTcs mpobsieMa LIeHHOCTHOTO COZIePXKaHUs
MpaBa U ero COLMasbHON 00yC/IOBIeHHOCTU. VI3MMIIHSAS KOHLIEHTpALUs Ha (hopMasbHO-IOPUANYECKUX acleKTax MPaBOBOM
CHCTeMbl YaCTO pacCMaTpUBaeTCsl KaK HeJOCTaTOK IMO3UMTUBUCTCKOTO HaripaBieHusi. IIpyd 3Tom yxe B Teopuu beHTama Kak
MIpe/ITEYM TIPABOBOTO MO3WUTHBH3MA C(OPMHUPOBANCH SIBHBIE TIPEANOCHIIKM 00BSICHEHUST aKCHOJIOTUUECKUX aCTIeKTOB TpaBa B
TTO3UTHUBUCTCKOM KiTtoue. EC/iv i1 oTeueCTBeHHOW MPAaBOBOM HAyKW BOMPOC 3(hGEKTUBHOCTH U TIOMI€3HOCTH 3aTParvuBajics B
6o/IbIlIel CTEreHu MPeCTABUTE/IIMUA aHTUIIO3UTUBUCTCKUX TOZX00B, TO /I/Isi COBDEMEHHOM MUPOBOM HayKU MO3UTHBUCTCKUE
aprymeHThl 00 ompe/ieleHHOM LIEHHOCTHOM COZIep’KaHWH TpaBa JI0BOJILHO PaclpoCTPaHeHbl B PAMKaX WU «IPaKTUYeCKOro
pazymMa». B Takux yc/oBUsIX HEOOXOAMMO TPeJMEeTHO TPOaHaIM3UPOBaTh TEHZEHIIMY K Pa3BUTHIO U UMIUIEMEHTALA TeOPUH
TI0/IE3HOCTH KaK aKCHOJIOTHYeCKOW XapaKTepUCTHKEe B aKTya/IbHBIX KOHLIETUSX aHATUTUUeCKOTO MPABOBOrO MO3UTHBH3MA B
paMKax UJieN «IIPaKTUUeCKOTo pa3ymanr.

OcHOBHBIe pe3y/IbTaThl

I'aBHOW TIpeJIOCHIIKOM COBPEMEHHOM W/leM IpakTHUYeckoro pasyma SIBJISIeTCsl YTWIWTApUCTCKas Teopusi beHtama,
KOTOpasi BO MHOTOM OIepeAnia CBOe BpeMsl, TPe/IOKUB OCHOBAaHHOE Ha COLMA/IbHOW TPaKTHKe pPAlMOHaIMCTHUeCcKOoe U
OJTHOBPEMEHHO I[eHHOCTHOE OIfWCaHWe TIPUPOAbI HOpPMAaTHBHBIX oOTHomeHui [2], [3], [4]. Tlpu s3Tom peamuu
OHTO3MKCTEMOJIOTMUECKUX YCIOBUM HayyHOro TBOpUYeCTBAa aBTOpa BO MHOIOM He TI0O3BOJIM/IM 3aBEPLIUTh JIMHUIO
apryMeHTal{i{, COXPaHUB BHYTPeHHUe IIPOTHBOpeunsi. B TakoM BH/ie /laHHble YCTAHOBKM ObLIM BOCIIPUHSATHI B K/IaCCUUECKOM
npaBoBoM no3utuBu3Me HkoHa Octuna u I'aHca Kenb3ena [1] U y>ke Ha OCHOBe BHYTpPEHHEW KPUTUKU ObLIM OMPOBEPTHYTHI
Tepbeprom Xaptom [14, C. 213-264]. XapT, ouuCTUB palJUOHAIMCTHUECKHE YTBEP)KIeHUs BeHTamMa W MO3UTHUBUCTCKOU
JOKTPYHBI OT W3/MIIHero (opManvi3Ma KOMaHZHOW TeOpHM I03BOJIJI TIOCMOTpeTh Ha MOHMMaHWe TpaBa C TOYKHM 3pEeHHs
COLIMA/IbHON TpakTUKA. OJHMM M3 K/TIOYeBBIX aCMeKTOB COBPEMEHHOW aHa/IMTUYeCKOM FOPHUCIIPYAEHLIMH COCTaBiIseT Hfes
«TIPaKTUUECKOr0  pasyMa», KOTopasi HHTerpupoBaja cebsi TeOpHIO II0/Ie3HOCTH, IIO3UTHMBHOE TIpaBO U  HJEl0
KOHBEHI[MOHaIbHOCTH.

B pasBepHyTOM BHZle TIO3UTMBHUCTCKOe IOHMMaHWe H/ed IPaKTUUeCKOro pasyma Oblia IpefcraBieHHass B paboTax
Ixozeca Pasa. UemoBeueckoe Mblll/IeHMe B IOHMMaHUM Pa3a NpakTUYHO M paljMOHAaAbHO, MOTOMY JIFOOU CTPeMSTCS
COBepIIaTh JeHCTBUS Ha OCHOBAaHWM (DAKTOB W peajibHbIX OCHOBAaHWM [Jisi Haubosee 3(GheKTUBHON (OpMBbI MOBeJeHUs,
BbIOMpast BapUaHThbl U3 BCEro pa3sHooOpasus Mo coBoKynHOCTH yciioBui [11, C. 18]. Te ocHoBaHus /sl JeWCTBUM, KOTOpPbIe
obecrieueHbl JIETUTUMHOW BJIACTBIO MCK/TIOUAIOT U3 OanaHca BCe OCTajbHble OCHOBaHHUS. OfHAKO /ISl 3TOTO OHHU JIODKHBI
criocobcTBoBath Hanbomee 3¢hdeKTUBHON [esaTeTbHOCTU WHIWBH/IA, TO €CTb OBITH TMOJIe3HBIMH M 00ecrieunBaThCsl BHEIIHel

1



MedicdyHapooHbili HayuHo-uccnedosamenbckuli dcypHan = Ne 11 (137) = Hosbpb

cuIol. VIX HOPMaTHMBHOCTh IOAJEP)KUBAETCSI He TOJBKO NPUHY)K/EHWEeM, HO M TeM, YTO OHM OCHOBAaHbI Ha CJIOXKUBLLIUXCS
COLMa/bHBIX TIPAKTMKaX M TpPeACTaBasiioT coboii Hanbosee onTUMasnbHBIM MX BapuaHT. CyObeKThl BbIOMpAlOT MOJenb
TIOBeJleHUsl TOJIbKO TOTZA, KOorza OHa criocobHa okasaTh Mosb3y. 3zech Pas, moaxsaTeiBas Te3uc beHTama, O4eBHJHO H7ET
Janblie XapTa ¥ NpH3HAeT, yTo M000W MHAWBUZ BOCIPHHHMAET IMPABHIO C TOYKWA 3PeHHSI COOCTBEHHOrO IMPaKTHUeCKOTO
pasyma, 0cobeHHO ec/v Takoe MpaBU/I0 UMeeT NpeTeH3UI0 Ha 0011je00s13aTelbHOCTE U ()OPMUPYETCs BJIACTbIO, ITPeTeH yIoIel
Ha nerutuMHOCTB [12, C. 359].

[TpumeHUTENBHO K TOCYZApCTBEHHO-TIPABOBOI cHcTeMe Pa3 omuchiBaeT AaHHYIO 3aKOHOMEPHOCTb B PaMKax aBTOPCKOM
«CJTY>)KeOHOM KOHLIEMIMKU BacTh». K/THOUeBbIM MOMEHTOM KOHLIETILIMU SIBISIETCS TO, UTO J/it00as BacTh, MPETEH/AYIOIas Ha
ouManbHBI XapakTep, ZO/DKHA He CO3/aBaTb HOBbIe MMIIeDAaTHBHBIE YKa3aHUsS, a MpeAsaratb HaWIydlldi BapyaHT
peanu3aLy MpaBU/I [10BeJieHus], KOTOpPbIe yyKe CyIeCTBYIOT B obijectBe. Ecii HOpMBI BlacTy 1one3Hbl, 00/1a/iat0T SIBHBIMU
NpeUMyILieCTBaMH Ilepe]] C/IOKUBLIMMUCS B 0OLjecTBe BapvaHTaMmu IoBefieHus U 3¢deKTHBHO obecreyrBaiOTCs 3TOM
B/IaCTbIO, TO TaKas B/IaCTb MOXKET MPeTeH/0BaTh Ha JIEFTUTUMHOCTG (TOCYZapCTBeHHBIN Xapakrep). Kak pestomupyer cam aBTop,
«HeT HUYero, YyTo CyObeKThI JO/DKHBI ObUIH OBl Zje/1aTh B COOTBETCTBUH C MPeJIIMCAHUSMY BIaCTH, Yer0 OHH He [JOJDKHBI OblIn
Obl genatb Ge3 TakuX MpeANyUCaHWi, Y HUX TPOCTO eCTb HOBbIE OCHOBAHWS I0JIarath, UYTO OMpeJes/ieHHbIe AeHCTBUs ObUTH
3arpereHbl WK 00si3aTesbHBI ¢ caMoro Hadana» [13, C. 245]. B Tom ciydae, Korjia BlacTh JIETUTUMHA U MOXKET BBITIONHSTh
cykebHyr0 (YHKLUIO, ee TPEANUCaHUs] MOTYT TPeTeH/I0BaTh Ha TO, UTOOBI TPEACTABIATH COOOW CHUCTEMY 3alllUILEHHBIX
OCHOBaHUH /1S IeMCTBUN MHIWBHU/IOB, UTO U IOHUMaeTcs Pa3om kak ripago [12, C. 202].

Heobxoayumo oTMeTHTh, uTo Pa3 Tak ke Kak ¥ BeHTam [j0mycKaeT, 4yTo TOCYyZjJapCTBO MOXKET IlepecTaTb COOTBETCTBOBATb
c1y>keOHOM KOHLIEIIUY BJIACTH U NPeJJOCTaBIATh MHAMBHU/IAM XYZLLIMe OCHOBaHHUA 15l 1eMCTBUH, HexXesn CyObeKThl MOIIN Obl
BeIOpaTh B KadecTBe asbrepHatuBbl [6]. ITpu 3ToM Pa3 He cTpemutcsi npuberath K JjeK/lapalisiM O HeJIeTUTUMHOCTH TaKOH
B/IACTU U HeJeMCTBUTENLHOCTU ee mpeAnucanuii [12, C. 351]. ®eHOMEH IMOJMTUKO-TIPABOBBIX OTHOIIEHUHN C/TUIIIKOM CJIOXKEH,
YTOObI MOT' OIMHUCHIBATHCS MCK/TIOUMTE/BHO B KaTeropHsix MPaKTUUeCKOrO pa3yMa, TMOCKOIBKY OCHOBAHWSL /IS TOAUYMHEHUS
JeHCTBYIOLIeMy PABOTIOPSKY MOTYT OBITH ropa3fo Iimpe, yeM OOBEKTHBHAsl MOJIe3HOCTH MPABOBOM CHUCTEMBI. 3HAUMMBIM
SB/IIETCA TaKKe CTpPeM/IeHHWe WHJAMBH/OB COOTBETCTBOBATh COLIMANbHBIM CTaHJApTaM, KOTOpble He OrpaHh4yeHbl
11eJ1eCO006Pa3HOCTBI0 U MOTYT OBITh 3HAUMTETBHO UCKA)KEHBI B YACTHOM CJTyuae CyObeKTUBHBIMU (akTopamu [6].

Takum obpasom. Pa3 co3gaer ry6oKyr0 000CHOBaHHYIO JIMHHIO apryMeHTallH, TMOATBEP)KAAIOLIYI0 yTHIMTapUCTCKUH
Te3UC O TOM, YTO TpaBoOBas CHCTeMa KaK 4acTb COLIMAlbHON CHUCTeMe J[I0/DKHA CTPEMMTBLCSI K OIpefie/leHHOW CTereHd
CoLMa/BHOM I10JIe3HOCTH, ITOCKOJIBKY B MPOTUBHOM CJIydae Takasi CUCTEMa He MOKeT OBbITb JIETUTUMHOMN U JIelCTBUTEbHOM,
TIOCKOJIBKY €l HUKTO He Oy/|eT IOAUMHATECS.

Heitn MakKopMmUK B CBOell aBTOPCKOM TeOpUM 3HauuTeSbHO pacllIMpsieT FOPHU30HT MPaKTUUECKOro pa3syma WH/JUBH/IOB,
TOBOpsI He TOJILKO UTO OHW HY’>KZAIOTCS B HavOosiee 3(QeKTHBHBIX OCHOBAHUSIX JJisi IeHCTBUM, HO TO, UTO TaKWe OCHOBAHWS
MBICTIATCA JIIOASM B paMKaXx HOpPMaTWBHOro nmnopsiika. Ilonb3oBanve HopMmaMu paccmarprBaeTcss MakKopmukoM Kak
eCcTeCTBeHHast TIOTPeOHOCTh, COOTBETCTBEHHO CTPeMJ/IeHHe K YCTaHOBJIEHHIO HOPMAaTUBHOTO TIOPSIAKA SIB/ISETCS /s YeloBeKa
OpraHUYecKuM, IMOCKO/IbKY UMEHHO B paMKaxX HOPMaTMBHOI'O TOPsiiKa MPOMCXOAUT YIOPsZ0UMBaHUe 00IeCTBEHHOMN XKU3HH,
COIVIacOBaHMe MHTepecoB U paspellleHHe KOHGUIMKTOB. bosmee TOro, denoBek CTPeMUTCS K HawlyullleMy KauyeCTBY
HOPMAaTHBHOT'O TOPSi/IKA, YTO CTAaHOBUTCS BO3MOXKHBIM TIPH €T0 MHCTUTYLMOoHanu3auu [5, C. 37-71]. IHcTUTyLIMOHa3aLUs
HOPMAaTHBHOM CHCTeMEI Tozpa3yMeBaeT ¢OpMUpOBaHHe ITyOJMYHON B/IAaCTH U CHCTEMBbI IIPaBWJI, UTO MO3UTHBHBIM 00pa3oM
CKa3bIBaeTcst Ha 3 QeKTUBHOCTH HOPMaTUBHOTO TOPSIJIKa, TTOCKOJIbKY M03BOJIsieT GOPMY/THPOBaTh Oosiee YeTKKe NpeArucaHus
obiero xapakrepa [8, C. 25].

INpuHyunuaneHeM g1 MakKopMmuka siBnseTcsi TO, UTO B Tpoliecce MHCTUTYLMOHA/IW3alui WHAWBUbI He JIMILAKTCS
OCO3HAHHOTO OTHOILIEHUs] K HOPMaTUBHOM cucTeMe. ['pakpaHe fenaroT BBIOOpP B M0JIb3y HOPMAaTHBHOTO TIOPSAKA, €C/TH ero
HOPMBI 3((QeKTUBHBI, NH(POPMATUBHL], IPUMEHUMBbI U TI0/Ie3Hbl, TO ’Ke CaMoe KacaeTcs U ero MHCTUTYLMOHAIU3UPOBaHHBIX
¢dopm. Takum obpasom, MakKOpMHK BbICTpauMBaeT CXOXUI Te3uC, 4To U Pa3, yKasblBas uTO Ajs TOro, UTOOBI MHAWUBU[bBI
cobnropany MpaBWia HOPMATMBHOM CUCTEMbI, OHA /IO/DKHA ObITh 3(QQeKTUBHOM | Tose3HON [yt HuX. KoHeuHo,
HMHCTUTYLIMOHA/IM30BaHHBIM HOPMAaTHBHBIN TIOPSZIOK BCerza MpeTeHAyeT Ha NMyO/IMYHOCTE U oblreobs3arensHOCTS [8, C. 21],
OZIHAKO 3TO Ha TIPAKTHKE peaju3yeTcsl TOJBKO B TOM Cjydae, eCId WHCTUTYLMM TPUHUMAKOT Ha cebs 00s3aHHOCTH 10
COTJIACOBaHHUIO OOIIIeCTBEHHBIX WHTEPECOB M pa3pelleHH0 KOH(IMKTOB, MOCKOJIBKY TOJBKO B 3TOM C/lydyae WHIMBH[BI
COBEpLIAT BLIOOp B MOJb3y WHCTUTYLIMOHAJLHOM CHUCTEMBbI MEXAy MpouuMmM ansrepHatuBamu [8, C. 22-23]. TlpaBoBef
3aK/II0YaeT, YTO CaMO CyIIleCTBOBaHWE HOPMAaTHMBHOW CHUCTEMBI 3aBUCHUT OT OOLECTBEHHOrO COIVIACHs, €e CIOCOOHOCTH
5((eKTUBHO perynupoBarth obujecTBeHHble oTHoleHUs [8, C. 20]. IIpaBo Kak BbICLIas MHCTUTYLMOHANMW3UpOBaHHas (opma
HOpMaTHBHOro rnopszxa it MakKopmrika f0/pKHO 00/1aaTh BHYTPEHHeH [J0Ka3aHHOCThIO M IyO/IMUHONM 0060CHOBaHHOCThIO,
OBbITh MpYB/IEKATeNbHBIM /IS UHAWBHAA, B IPOTHBHOM C/Tyuae Takasi HOpMaTHMBHas CHCTeMa TepsieT CBOMCTBO 1paBoBoi [8, C.
35].

Heobxogumo otMeTHTh, uT0 MakKOpMUK Cpeii aHa/JIMTUUeCKUX TIO3UTHBUCTOB YXOWUT 3HAUMTeNbHO JajbIle B CTOPOHY
TOTO, YTO OINIOHEHTHI L[eHHOCTHBIX TIOJXOJOB B MpaBe Ha3Bald Obl «MOpPaJW3aTOPCTBOM» W B 3HAUUTENBLHOW CTeTeHH
npeHeOperaeT MpejoCTepe)KeHNsIMA XapTa O He/IOMyCTUMOCTH CMellleHusT (JopMasbHBIX M aKCHOJIOTUYeCKHUX CBOMCTB TpaBa.
Ilo yrtBepxpennto MakKopMuKka T1paBo HECOBMeCTHMMO C  KpadHeld  HecrpaBeaymBoctbio [8, C.  260].
VHCTUTYLIMOHAMM3UPOBaHHbI  TPaBOBOM HOPMATHMBHBIM TOPSJOK  SIB/SIETCS  HAWBBICIIMM  KaueCTBEHHBIM YPOBHEM
HODMAaTHUBHOIO IIOpsijKa U MOXKeT ObIThb B IIOJIHOM Mepe IIpPeACTaBleH B TeX TOCYyJapcTBax, e XOTsd Obl MUHMMAaJIbHO
YUMTBIBAIOTCSL COLIMA/IbHbIe HHTEpeChl ¥ 0becrieunBaeTCs OrpeeneHHbI YpoBeHb JeMoKpaTnyHocTd. HopmatuBHas cucrema
JO/DKHA OBbITh TIpUB/IEKaTeNbHON [JIs1 WHAWMBHA, a II0TOMY BOIUIOIIATh WHZEW BEepXOBEHCTBA IIpaBa M 3allUIaTh
o01ieuesioBeyeCKie LIEHHOCTH, B TIPOTUBHOM C/Ty4ae OHAa HE MOXKET CUMTAThCS MPABOBOM, TIOCKOJIBKY JIMIIUTCS HOPMATUBHBIX
CBOICTB KakK HeogobOpsiemasi. KoHeuHo, MakKopMUK He OTpHUIIaeT BO3MOXXHOCTD CYIIeCTBOBAaHHSI HOPMaTHUBHBIX CHUCTeM Oosiee
HU3KOr0 KaueCTBa, HO OH OTKa3bIBAeT UM B IPABOBOM XapaKTepe, MOCKOJIbKY MpaBo KpoMe (hopMasbHBIX CBOMCTB COZIEPXKUT U
KaueCTBeHHble XapakTepuCTUKWU. [Ipy sToM MakKopMUK MOHHMMaeT 3TO KakK eCTeCTBeHHOe pallOHajbHOEe COLUaJbHO
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00yc/ioBlIeHHOe CBOMCTBO TpaBa. B MTOre 3HauMTe/NbHO PacCIIUpsieT Hie0 TPaKTHYeCKOro pa3yMa M BHIBOJUT YTHUIATAPHBIA
acriekT rpaBa Ha HOBbIM ypoBeHb [9, C. 209]. IlpaBoBes yKa3blBaeT, UTO OCO3HAHHOE CTpeMJIEHMe K JIydllleMy, Haubosee
3((peKTUBHOMY U TMOJe3HOMY HOPMaTHMBHOMY TOPSAKY MNPHUCYIe KaXJOMy MHAVBHUIY U o(uIManbHas BjacTb He MOXKET He
YUHUTBIBaTh 3TO CTPeMJ/IeHHe, TIOCKOJIbKY IO MPUPO/ie CBOEro (JOPMMPOBAHNS OHO SIB/ISI€TCS ee CYIHOCTHOM XapaKTepHCTHKOM.
OpHako aBTOp IpeAsjaraeT paccMaTpvBaTh aKCHOJIOTMYeCKWe XapakKTepUCTHKM IpaBa He B eCTeCTBeHHO-TIPaBOBOM, a
TIO3UTUBHUCTCKOM KOHTEKCTe, MOCKOJIBKY TOCTPOeHHe MPUHUMAaeMOW OOIeCTBOM HOPMAaTHBHON CHCTEMBI KaK BBIPaKaroLlei
Hanbosee 3hQeKTUBHBEIM 00pa30M MX HMHTEPECHI SIBMISETCS ee 3aKOHOMEpPHBIM (haKTONIOrMyecKUM cBoiicTBoM. MakKopmuk
yKa3bIBaeT, UTO «IIPaBO, KaK U JIPyrye COLWaibHble MHCTUTYTHI, TOJHOCTBIO TIOHSITHO TOJBKO CO CCHIIKOM Ha 1ie/I WU/d
L]eHHOCTH, KOTOPbIE OHO JIOJDKHO Peayi30BaTh. JTO He B/ieYyeT 3a COOOM TPUHSTHE CYIIeCTBEHHBIX MOPA/bHBIX KPUTEPHEB B
KauecTBe KpUTepHeB IOPHUAWMUECKOW CHUJbI, HO IIpeArionaraeT LieHHOCTel CrpaBejIMBOCTH U obujectBeHHOro Gmara» [10, C.
113]. IlpakThyeckui pasym HecBoOOfeH OT LIeHHOCTeH, IOCKOJIbKY Ue/IOBeK BCerZja CTPEMHUTBCS K TOMY, UTO IOJIE3HO U
GnarocTHo. JIrobast coLjasbHas IPaKTHUKaA, B TOM YMCJIe U TIOJIUTUKO-TIPABOBasi MOXKET OBITH OIpaBjaHa Jijisl y4acTus B Hell Co
CTOPOHBI WMH/MBH/A, TOMbKO €C/IM OHA IjeHHa Jyis Hero U mosiesHa. IIpu 3ToM akcuosoruueckue CBOMCTBa IpaBa BCerza
JIO/DKHBI [OTIONTHATHCS (hOPMabHO-FOPHANUeCKHUMY, TTOCKOBKY TOJIBKO B 3TOM C/ydae AOCTUTaeTcs ero 3¢ ¢eKTUBHOCTb U
¢yHKIMOHanbHOCT. B mrore MakKopmMuK BO MHOTOM JiejlaeT TIOMBITKY TPUMHPUTH (OPMabHO-IOPUIUUECKUHA |
PaL[MOHAIbHO-YTW/IMTADHBIA KOHTEKCTHI pacCMOTpPeHMs 3(GQeKTUBHOCTH TpaBa B K/IACCUYeCKOM TIO3UTHUBU3ME U TEeOpHH
benrama cOOTBeTCTBEHHO.

3ak/iroueHue

Takum 00pa3om, MpoH/s AONTHUN MyTb Pa3BUTHs aHAIATUYEeCKUN TO3UTHBU3M Ha COBPEMEHHOM 3Tarle MHTEerPHUpPOBal B
cebst K/TIOUEeBbIe MOJIOXKEHUST KOHLIETILIUY YTUIMTApU3Ma U TIPeACTaB/sieT coboi Hekuii 0Opa3sel] KaueCTBeHHOrO COBMEIIEHUS
(hopManbHBIX TO3UTUBUCTCKUX W YTUINTAPUCTCKUX COCTAB/SIOIMX TMpaBa. B pesynbrate Gnarofaps yTUIUTapUCTCKUM
YCTaHOBKaM COBPEMEHHBIA aHA/TUTUUeCKUH TTO3UTHBH3M BOCITPUHHUMAET TIPaBO He MPOCTO B CHCTEMe COLMATBHBIX (DAaKTOB, a
KaK pe3y/IbTaT KOHBEHIIMOHALHOTO TMPUHSTHS HOPMAaTUBHOM CHUCTEeMbI, 00YCIOB/IEHHOTO ee 3(EKTUBHOCTBIO U TI0/Ie3HOCThIO
B DEry/JIMPOBAaHUN OOIeCTBEHHBIX OTHOIIEHWH. MHIWBUABI WUCXOAAT W3 COOCTBEHHOrO TPAaKTMUECKOTO pa3yMa, IOTOMY
MO/IUTHKO-TIPABOBasi CMCTEMA TOTZA SIB/ISIETCS JIeHCTBUTEBHOM, KOrJa CriocobHa ybeauTh /rofieli B cBoeM KadecTBe. Takoe
yTBEPXK/EHHEe CTajo, 10 CYTH, AKCHUOJOTHEeM OT TO3UTHBU3MA, a €ro BOCIPUITHE OTeYeCTBEHHOW HAyKOW CrocoOHO
3HAUMTEJIbHO TIOB/UATH Ha TEOPUIO Y MPAaKTUKY FOPHUCIPYAEHLIUU.
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