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AHHOTaNMA
Crarbs MOCBsIIIIeHa, Ha Hall B3I/, aKTyaJbHOM MpobiemMe, a UMEHHO pa3rPaHUUEHUIO /IByX MPABOBBIX WHCTUTYTOB U3
pasHbBIX OTpacjiell — CypporaTHOro MaTepUHCTBA W TOPIOBAM JIOAbMHU. B HacTosilleM uCC/iefjloBaHMM pacCMOTpeHa

[IUCKYCCHUOHHOCTB IOITYCTUMOCTHU TIPUMEHeHHsI YHUKATbHOW TeXHOJIOTMH CyPPOTaTHOTO MaTepHUHCTBA M3-3a eé KOMMepUeCKOTo
XdpdKTepa Ha base TE€OPUU U MPAKTHYECKOI'0O OINbITa Poccuu n 3apy6e)KHLIX CTpaH. Hamu npea/io)KeHbI ITPABOBbI€ CEITMEHTEI I10
YDETyJIMPOBAaHHIO JAaHHOrO BOTpPOCAa OT U/AEHOB POCCHACKOrO Map/iaMeHTa, a Takke Ha OCHOBE COBPEMEHHOTO
3akoHozarenscTBa PO. Tak Kak jaHHas mpobieMa Hanbojiee akTyanbHa Ceffuac BC/IEICTBHE YBEIMUEHHs HCII0/Ib30BAHUS
TEXHOJIOTUM CypPOraTHOrO0 MATepUHCTBA, Hanbosiee Ba)KHO OTIPEJEUTh 'PaHb MEXAY Hell W TOproeiei /roppMu. B crarbe
cZieslaH akLeHT Ha TOM, UYTO CyppOraTHOe MaTepUHCTBO He siB/sieTcsi (OPMOM TOPTOBJH JIFOABMH M3-3a Psifja CrieluduuecKux
MIPU3HAKOB, a Mpe/ICTaB/sieT cOOO B MEPBYI0 OYEPe/ib BO3MOXXHOCTh [IJIsl JIFO/IeM, OKA3aBIIMXCs B OE3BBIXOAHOM TOJIOKEHUH,
UMeTb pebEHKa.
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Abstract

The article is dedicated, in our opinion, to a topical problem, namely the differentiation of two legal institutions from
different branches — surrogacy and human trafficking. This research examines the discussion of the admissibility of the unique
technology of surrogacy due to its commercial nature on the basis of theory and practical experience of Russia and foreign
countries. We have proposed legal segments on the settlement of this issue from members of the Russian parliament, as well as
on the basis of modern legislation of the Russian Federation. Since this problem is most relevant now due to the increased use
of surrogacy technology, it is most important to define the line between it and human trafficking. The article emphasizes that
surrogacy is not a form of human trafficking due to a number of specific traits, but is primarily an opportunity for people in
desperate situations to have a child.
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Beeaenne

CoracHo janHbIM BO3, 6osiee 5 MWIIMOHOB fleTel 110 BCEMY MUPY POXKIAIOTCS €KErofHO B pe3y/bTaTe HUCIOJb30BaHMs
BCIIOMOTaTe/bHbIX DPenpofyKTUBHBIX TexHosoruii [1]. C 2013 r. PD sBnsercs nujepoM cpefyd eBpOIEMCKUX CTpaH IO
KOJTMUECTBY LIMK/IOB BCIIOMOTAaTeNbHBIX PenpoAyKTUBHBIX TexHoiorudi (BPT), K uuc/ly KOTOPBIX OTHOCSAT U CypporatHoe
MarepuHcTBO [2, C. 5].

OpHaKo BMeCTe C BOCTPeOOBAHHOCThIO [JAHHBIX PErpPOJYKTUBHBIX TEXHOJOTUM BC/IE/CTBHE YBEIUUEHHSI B COBPEMEHHOM
MHUpe KOJIMUYeCTBa OeCIUIO[HBIX JIFOJeld W Pa3BUTUS HAYKU W TEXHUKH, PACTET M KOMUECTBO Pa3HOOOPA3HbIX MHEHUN HACUéT
MOpaJIbHOM, TTPABOBOM U MHBIX CTOPOH HEKOTOPhIX BUAOB BPT, a B uacTHOCTH, CyppOraTHOr0 MaTepHUHCTBA.

OcHoOBHas 4acThb

Hawubosee J1CKyCCHOHHBIM SIBJISIETCS] BOIIPOC COOTHOLLIEHUST CYPPOraTHOTO MaTePUHCTBA U TOPTOB/U JTtoAbMU. VIMEHHO u3-
3a TOHKOM TpaHU MeXX/ly 3TUMH NPaBOBBIMH MHCTUTYTaMH, CypporaTHOe MaTepuHCTBO MMeeT HeoJHO3HauHOe peryaipoBaHue
B MHPOBOM MPOCTPaHCTBe.

B HekoTopbix cTpaHax (Haripumep, LIBerus, ®panis, [epmanus, Hopeerus u T.7.) OHO 3aripelijeHO Ha 3aKOHOZaTeTbHOM
YPOBHe TIOJHOCTBI0. COIVIaCHO HEeMEIKOMY 3aKOHY O 3alute SMOPHOHOB, HaKa3aHWe B BUJE JIUIIEHHS CBOOOABI WM ITpad
HaJjlaraeTcst Ha 0boe U0, KOTopoe 0053yeTCst MPOBECTH UCKYCCTBEHHOE OTIOI0TBOPEHHE WK TiepeiaTh SMOPUOH UeloBeKa
JKeHIIMHe, KOTOpasi TOTOBA OCTaBUTh CBOero pebeHKa HaBCerza TPeThUM JIMLIaM T0C/e PoXJeHusl (cypporaTtHas Mmartb) [3].
Takum o6pa3oMm, B I'epMaHUM [aHHOEe JEHCTBHE IPU3HAETCS B KaueCTBe MPECTYIHOrO M BJ€UET 3a COOOH YrO/I0BHYIO
OTBETCTBEHHOCTb. VI MMEHHO MO3ULIMOHUpPOBaHWEe pebEHKA He KaK JIMYHOCTH, a KaK HEeKOro HeOAyLIeBIEHHOT0 OOBeKTa
C/leNIKU, KOTOPOMY TIPUIMCHIBAIOTCS TIPU3HAKK TOBapa U MOTPeOUTe/IbCKUe TOBapHBIe CBOWCTBA, CTAl0 OCHOBHBIM apryMeHTOM
B T0/1b3Y TIOJTHOTO 3arpeTa CyppOraTHOrO MaTepPUHCTBA B AHHOU CTpaHe.

B psize apyrux cTpaH B CHIy OOIIECTBEHHOTO YCTOS MIMEET MECTO TOJIbKO HEKOMMEpUYeCKOe CyppOraTHOe MaTepUHCTBO,
6asupytoieecs: o Oosbiell Mepe Ha anbTpyucTUyeckod ocHoBe (M3pawib, Bemukobputanus, ABctpanusi, KaHaza u Jp.).
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Hampumep, cornacHo W3pauibCKOMY 3aKOHY O JIOTOBOpax O BBIHAIIMBAaHWUM peOeHKa, CTOPOHA, 3aK/IIOUMBIIAS COTVIAllleHHe O
BbIHAIIMBAHUKM 3MOPUOHOB B M3pawsie Wiu >Kenarollasi CTaTh CTOPOHOM TAKOTO COIVIAIIEHWs, He [O/DKHA T0y4aTb WU
OT/aBaTh B JleHe)XKHON WM WMHOW (hopMe BO3HArpakeHue 3a HCIOJHEeHHe TakKoro coraiieHus. VICKaroueHWs: JOMyCTUMBbI
YCJIOBUSI COTVIAILIEHUSI O e)KeMeCSIUHBIX BBITIIaTaX BbIHAIIMBAIOIel MaTepy [Jijist TOKPBITHS (haKTUUeCKHUX PacXo/[0B, CBSI3aHHBIX
C WCTIOJIHEHWEM COIJIallleHus], BKJIFOUasi pacxo/ibl Ha IOpUANUecKre KOHCY/IbTALlMH, a TakKKe KOMITeHCAIIUIO 3a MOTepH J0X07a,
BPEMEHHYO TIOTePI0 TPYZOCIOCOOHOCTH UK JIFOOYI0 IPYTYIO Pa3yMHYH0 KOMIeHcaruto [4].

OpHako Poccust OTHOCHTCS K TpeThel Kareropu CTpaH (B KOTOPBIX pa3pelieH0 CypporaTHoe MaTepHHCTBO Ha
KOMMepueckoii ocHOBe). B 3akoHoparenbcTBe P® HeT 3armpera Ha KOMMepLIMaAU3al[Ui0 JaHHOM TEXHOJOTUU, a CaM UHCTUTYT
3akperyiéH B @3 «O6 oCHOBax OXpaHbl 3[0POBbsI rpakiaH B Poccuiickoii Mezeparpn». XKeHarast mapa, a TakKe OJUHOKast
JKEeHIIMHA TIPU HaJM4YMU COOTBETCTBYIOIIMI MeJULIMHCKUX TOKa3aHWH, MPensSTCTBYIOLMX POXIEHUI0 UMH peOEHKa, MOTYT
BOCTIO/Ib30BaThCsl YCIyTaMu CypporaTHoOi MaTepH, 3aK/IFOUMB C Heil JoroBOp CypporaTHOro MaTepuHcTBa [5].

Pa3peliieHrie KOMMepUeCKOr0 CYpPpPOraTHOT0 MaTePUHCTBA B KaKOW-TO Mepe BCTyIaeT B KOHQUIUKT C yTOJOBHO-TIPaBOBBIM
WHCTUTYTOM TOproiu aroabMu. Cratbél 127.1 YK P® kynuis-ripofiaxka uesioBeka 3aripernaercs [6]. ITToa nomobHo Kyruiei-
Mpofiakell TIOHMMaeTCsl Tepefjlaua ueyjioBeKa OJHWM JIMLIOM JpYyromMy 3a omnpefenéHHOoe Bo3HarpaxzjeHue. CypporaTHoe
MaTteprHCTBO B PD Kak pa3 TakWl TpeArosiaraet, Kak IMPaBWJIO, T/IaTy CypPpPOTaTHOW MaTepu 3a e€ YCIyTH, Tak Kak J0TOBOP
CypporaTHoro MatepuHcTBa B Poccuy Hanbosee CX0XK C rpaXkJaHCKO-TIPAaBOBLIM IOTOBOPOM BO3ME3JHOTO OKa3aHHsl YCIIyT.

W3-3a HEOAHO3HAUHOCTH JAaHHOM TexHojsoruu B 2017 ropy uneH CoBera ®Pepepauuu A. B. BbenskoB BHEC B
TocynapctBenHyto [JyMy 3akoHONpoeKT «O BHeCeHHMM H3MeHeHUil B OTJe/ibHble 3aKOHOJaTeslbHble akThl Poccuiickoii
@enepal B UacTH 3arpeTa CypporaTHOro MaTepuMHCTBa» [7], B KOTOpOM B KaueCTBe OJHOTO U3 apryMeHTOB pacCMOTpes
MPUYMHBI 3arpeTa CyppOraTHOrO MAaTepUHCTBA B [PYTMX CTpPaHAaxX, a B YaCTHOCTH, OOBEKTUBU3ALIMIO BC/IE/CTBUE JAHHOM
cenky pebEHKa, KOTOPBIN OECCIIOPHO SIB/ISIETCS UEIOBEKOM M UMEET OT POXKAeHUsl psif TipaB. O[[HAKO JIaHHBIN 3aKOHOIMPOEKT
ObLT OTK/IOHEH.

B cBs3M C Takoil CTOMKOM TIOMMTHUKON TOCyZlapCTBA B OTHOIIEHWM pa3pellieHus KOMMEPUYEeCKOTO CyppOraTHOTrO
MaTepuHCTBA, KOTOPOe PaCIieHUBAeTCsI MHOTHUMH TIPeACTaBUTENISIMA 001jecTBa Kak TOPrOBJIS JIFOAbMH, Ha3peBaeT BOIPOC O
COOTHOIIEHWM JaHHbIX TOHATHH. B uéM ke TrpaHb MEXKJy CyppOraTHbIM MaTepUHCTBOM U TOProBjed OABMH, pa3
3aKOHO/|aTeNb pa3esisieT JaHHble UHCTUTYThI?

Bo-nepBbiX, [ji pasrpaHUuyeHyst 3TUX TEPMUHOB HY)KHO yCTaHOBUTH 3a UYTO UMEHHO CypporaTHasi MaTh M0/IydaeT JeHbIH.
Kymneii-ripoaxkeit cunuTanochk Obl MOTyueHHe €10 IEHEeXHBIX CPe/ICTB 3a Nepejauy pebéHka. Besib, coriacHO (akyIbTaTUBHOMY
npoTokony K KoHBeHIMU 0 TipaBax pebeHKa, KacaroIlerocst TOproB/iM JeTbMH, IETCKOM MPOCTUTYLIMU U IeTCKOW nopHorpaduu,
«TOPrOBJISl IETHbMU O3HAUAET JIF0OO0W aKT WK C/Ie/IKY, TOCPEJCTBOM KOTOPBIX peOeHOK TiepejaeTcsi F00bIM JIMLIOM Wd 060k
TPYIITION JIWI] APYrOMy /WLy WM TPYIINe /Wl 3a BO3HArpaXK[eHue Wid joboe WHOe Bo3MelleHue» [8]. A monyueHue
CyppOraTHOM MaTepblo fieHer 3a BhIHALLMBaHKe U POXKAeHe pebeHKa KyTuiel-npofaxeii y)ke He Oyzer.

CornacHO 3akoHY, mepejaua peGEHKa poguTeNsiM — 3T0 Oe3B03Me3[HbIA aKT. B JOroBope CypporaTHOro MarepuHCTBA
MOTYT OBbITH MpOMNMCaHbl O0S3aHHOCTU CyppOraTHOM MarepH, HO KakK pa3 TakM 3a UCK/IIOUeHHeM O0s3aHHOCTH IepesaTh
poauBILIerocs pebeHKa CymnpyraMm WM OJVHOKOW >KeHIWHe, C KOTOPbIMH 3akmoueH goroeop [9, C. 165]. Takke CK P®d
yCTaHAB/IMBAET, UTO T€HETUUECKWe DOJMTENM MOTYT ObIThb 3alucaHbl B KauecTBe pojuTenedl peGEHKA, a C/efoBaTebHO,
MOJTYUUTh €ro TOJILKO C COriiacusi cypporatHoii marepu [10]. B jaHHOM cyiyuae OHa [IeMCTBYeT, MCXOfs U3 COOCTBEHHBIX
JKelaHWd, a He W3 [OTOBOPHBIX 00s13aTesIbCTB, M MOXKET DPeIIMTb BOCIWTHIBaTH peOEHKA CAMOCTOSATENLHO B CBSI3U C
YCTaHOBUBLIENCS C HUM 3MOLIMOHAIBHOMN CBSI3bIO0.

Takum 006pa3om, NPy pa3rpaHUUeHNY CyppOTaTHOTO MaTepPUHCTBA M TOPTOBJIM JIIOJbMU HY)XHO YUMTHIBATh TO, HA UTO U C
Kakol 1Ie/IbI0 TI0ydaeT BO3HArpaXkJeHue cypporartHas Math. Cama mepejjaua pebEHKa mpescTaBisieT coboli Ge3B03Me3AHbIHN
akKT, NI09TOMY CyppOraTHOe MaTepUHCTBO COITIACHO AeHCTBYIOILEro 3aKOHOJAaTebCTBa HEe MOXKeT CUMTaThCs TIPOTHBONPABHBIM
3JIEMEHTOM B BH/Ie TOPTOBJIU [I€TbMHU.

Takxke @3 «Ob6 ocHOBax OXpaHbI 37[0POBbs TpaxkaaH B Poccuiickoli ®efepaijun» OTMEYAeT, UTO CypporaTHasi Math He
SIBJISIETCSI O/IHOBPEMEHHO JIOHOPOM SIMLIEK/IETKH, TO €CTh T'eHeTHUeCKasi CBs3b MEX[Y JKEeHIIWHOM, BLIHOCUBIIEH peOEHKa, U
CcaMUM pe0OEHKOM OTCYTCTByeT. [eHeTHUeCKMMM pOAUTENSIMH, 4Yeil Ouosordueckuii Marepuan ObUT HWCIMOMB30BaH [ijist
OTJIOIOTBOPEHUS, SIBJISIFOTCS TOTEHIIMa/IbHbIe POJJUTE/N, KOTOPLIM Tpe/roiaraeTcs nepejada pedénka. To ectb cypporatHast
Marh He OTJAET KOMY-TO CBOEro peOEHKa, OHa POKaeT OUOMOrMUeCKH UYKOTo /ijis ce0si uesioBeKa U nepeaéT ero. Tak, MOXKHO
JIM CUUTaThb TOPrOB/IEW JeThbMH Mepefauy pOAUTeNsiM peOEHKa, KOTOpbId OWONOrMYeCKM C HUMHU CBSi3aH U B KOTOPOM
HEroCpe[CTBEHHO MPUCYTCTBYIOT MX T'eHbl, (POPMUPYIOLIVE BHELTHOCTb, TEMIIEPAMEHT, TIPe/[pacrio/IKeHHOCTb K O0Je3HIM U
T. 1.?

K Tomy e 34ech cToMT yuecTb (akT Haauuusi OOIIEeCTBEHHOM OMACHOCTM TOPrOB/M JIIOABMU M CypPpOraTHOTO
MarepuHCTBA. Llesbi0 TOProOB/IM JIFOJbMH SIB/ISIETCS PA3/IMUHOrO pOJia SKCIUTyaTalyst MoTepresiiero (robanbHoM npobiemoit
COBPEMEHHOCTH SIB/ISIETCS CEeKCyalbHOe W TPYJOBOe pabCTBO), MpoJaka OPraHOB W TIPOUYHMe 3ajaud, TIPUUMHSIOLIME Bpe[
KOHKDETHOM JIMUHOCTH, eé O/IM3KUM U 00I1eCTBY B 1ieioM. B TO ke BpeMsi OCHOBHasl 1ie/lb CyppOraTHOr0 MaTepUHCTBA — 3TO
BO3MOXKHOCTb peajM3aliiy rPaKJaHaMU CTPaHbl CBOErO IpaBa CTaTb POAWTENsIMH. TexXHOJIOTHs CyppOraTHOTO MaTepHHCTBA
JIOCTYITHA TOJIBKO TeM rpaKJaHaM, KOTOpbIe TI0 MeAWLIMTHCKUM TM0Ka3aHUsIM HUKaK He MOTYT CaMOCTOSITe/IbHO POJUTEL pebéHKa.
CrnepoBarenbHO, B psifie CJIyyaeB 3TO eAWHCTBEHHAasi BO3MOXXHOCThb 3aBeCTd Ouosnornueckux fereil. To ecTb cypporatHoe
MaTepUHCTBO T103BOJISIET MOBBICUThL JieMorpauio CTpaHbl U CTaTh POAUTENSIMU TeM, Y KOTO Takas BO3MOXXHOCTb CHUJIBHO
OrpaHUyeHa, 4To TOBOPUT 00 OTCYTCTBUU 3/1€Ch OOIIeCTBEHHOMN OMACHOCTHU U T0/1b3e ITOM BCIIOMOTaTe/IbHOM PernpoyKTUBHON
TeXHOJIOT Y.

3ak/IroueHue

IToaBozst UTOT BCeMy BBIIIIe CKa3aHHOMY, CypPpPOTaTHOe MaTepPUHCTBO Hefb3s1 CUMTaTh (POPMOM TOPTOBU THOABMU 110 PSTY
MPpUUYHH: CyppOraTHad MdTh IO/ydadeT I1JIaTy 3d BbIHAIIMBaAHWE W POXXAEHUe pe6éHKa, d He 3a ero repeaady, 4To MCK/IHUaeT
KYTUTFO-TIPOZIAXKY Ue/I0OBeKa; CypporaTHoe MaTepPUHCTBO MMeeT 1o/, co60i 0011jeCTBeHHO-TI0/Ie3HYI0 OCHOBY, @ HE HAHOCHUT BpEf]
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0011eCTBEHHBIM OTHOIIEHHUSIM, TaK KaK MO3BOJISET BBIHYXK/IEHHO Oe3/1eTHBIM CeMbsIM 3aBeCTH peOEHKaA; B C/Tydae CypporaTtHOro
MAaTepHHCTBA He Hab/IIofaeTCst Kakoro Obl TO HU GBUIO yiljeMsieHHs IpaB pebEHKa, BeJb MMEeHHO Osarozapsi 3Tol TeXHOJIOTHH
BO3MOXKHO CaMO €ro IOsB/IEHHe Ha CBeT, K TOMYy JKe OH IMepefaéTCs POJUTENsM, HUMEIOLUMM C HHM HepasphIBHYIO
TeHeTUYECKYIO CBsI3b U JKEJIAIOLMM CTaTh [i/isl HErO TAKXKe ¥ COLMATBbHBIMUA POAUTE/ISIMU, YTOOBI BOCITUTATh U BBIPACTHTh, d HE
Kak-mb0 HaBpeJUTh.
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